BOARD OF ADJUSTMENT MINUTES

Sheboygan County Administration Building
508 New York Avenue
Sheboygan, WI

August 21, 2024 Called to Order: 1:02 Pm Adjourned: 2:29 PM

MEMBERS PRESENT: Mark Pfaller, Charles Born, Pete Scheuerman, BJ Reenders,
Marjean Pountain, Kenneth Sonntag, Ed Harvey

OTHERS PRESENT: Attorney Kelly Del Ponte, Kathryn Fabian (Planning &
Conservation), Nick Tasche (Planning & Conservation), Aaron
Brault (Planning & Conservation), Tyler Betry (Planning &
Conservation), Megan Nasgovitz (BOA Recording Secretary),
Sharon Harvey (BOA Recording Secretary), Korry Ardell

Chairperson Pfaller called the meeting to order and called the roll. Mr. Pfaller seated no alternates.

Ms. Harvey reported that the meeting notice was posted on August 12, 2024 at 1:30 PM in
compliance with the open meeting law.

There were no public comments regarding non-agenda items.

Mr. Scheuerman made a motion to approve the minutes from the January 17th, 2024 Board of
Adjustment meeting. Mr. Reenders seconded the motion. Motion carried with no opposition. Mr.
Sonntag abstained as he was not at the meeting.

Mr. Pfaller opened the hearing for Korry Ardell, case number R-24-01-E. Mr. Pfaller stated that
Mr. Ardell submitted an application to appeal the County’s determination that he needs an
Erosion Control and Stormwater Permit and he believes that he is not in violation of the
requirements listed in Section 75.17(1)(a) and 75.10(7) while he was constructing a limestone
parking area for storage of vehicles, equipment, trailers, and other items.

Mr. Pfaller provided an overview of the procedures for the hearing and asked the applicant if they
understood the procedures.

Mr. Pfaller went through all the documents listed as follows one by one ensuring that all parties
had received them:

Al: Letter to Mr. Ardell from the Planning and Conservation Department dated 5/23/24

A2: Petition of appeal submitted by Mr. Ardell

A3: Printed copy of email communication between Mr. Ardell and staff of the Sheboygan County
Planning and Conservation Department dated 5/28/24 through 6/17/24

A4: Letter to the Town of Mosel with Hearing notice attached; dated 8/1/24

A5: Tyler Betry’s Staff Report

A6: Printed copy of email dated 8/15/24 from Aaron Anger, Town of Mosel Chair

After ensuring everyone had received a copy of all the documents, Mr. Pfaller asked the board
members if they had any additional comments regarding the site visit.



Mr. Reenders stated that it was pretty straight forward that it was a large storage lot with a
gravel base.

Mr. Scheuerman stated that it is evident that it is compacted granular surface placed over what
used to be an agricultural field. He also noted that before the hearing he looked it up, and that
compacted limestone is considered impervious.

Mr. Sonntag stated that the entire site is filled up to the fence line and is also stock piled with
additional screens. He stated that it appears that as the property heads to the north from Garton
Road it has been filled to level it and the northeast corner has been filled 3 plus feet, a little bit
less to the west. He added that the fence has been installed pretty close to the property lines
and on the inside of the fence is mostly impervious surface.

Mr. Harvey agreed that it is a large parking area. He understands that something less than an
acre has been added this year; up until then the area had been filled apparently going back to
the 2000s. It doesn’t appear that grades had been changed to re-direct any water. The
impervious surface would probably increase run-off and probably increase total suspended
solids.

Mr. Pfaller agreed with the sentiments expressed by the other board members.
Mr. Pfaller then asked for comments from members of the audience, but there were none.

Attorney Del Ponte briefed the board on this appeal and the special circumstances. She
reviewed the process on this type of case. All board members stated that they understood.

Mr. Pfaller next invited the applicant, Korry Ardell, to speak. Mr. Ardell started that when he
began the project, he didn’t realize that he needed a permit. He stated that he didn’t know he
needed a permit even just for the fence, but the town stepped in before he started, so he did get
that permit from the town. While they were building, he stated it was soupy along the perimeter
with a lot mud. He stated that many people helped with the project which started last November
and continued through March, and he then put the screening in on the fence as requested by
the town in April or May. He noted that he did not strip the ground to fill. They used fill that was
hauled in, that which ended up being more than he originally thought He thought it would be one
weekend of hauling fill in, but it ended up being three or four weekends. Mr. Ardell went on to
say that is was getting expensive, so if the county would have come out even on the second
weekend to tell him he would have been happy to do less. He stated that he had asked one of
the people helping him haul the fill, Matt, if he needed a permit, but Matt replied, no he didn’t
need one. However, he added that Matt was from Fond du Lac county. Mr. Ardell continued
saying that they were having a problem with trucks going up and down Millersville Ave because
the neighbors were not happy about the trucks hauling on that road, so they took a longer route
to the property when the trucks were full and then took that road back once they were empty.
He also noted that the state patrol was out there two weekends due to complaints. Mr. Pfaller
inquired if that was relevant to our case today. Mr. Ardell replied it was not, but that he wasn’t
aware that he needed a permit. He said he would not have done it if he knew that he needed a
retention pond that would be the size of what he hauled in. He stated that he never got an
answer out of the county in the emails back and forth about how much he would need to undo
and at what point he would have needed to get a permit. He believes the county is saying that
from the time he moved a pebble of gravel he would have needed a permit. Mr. Pfaller clarified
that no, the county is saying at one acre of disturbed land a permit is needed. Mr. Ardell replied
that he shouldn’t have needed a permit because he did not disturb over an acre.



The board members were then given the opportunity to ask questions of the applicant.

Looking at the paperwork received for the case, Mr. Scheuerman questioned if it was not
determined that there was 1.8 acres of limestone brought on site, and does Mr. Ardell dispute
the 1.8 acres? Mr. Ardell replied that some of the limestone was there before he bought the
property in 2022. Mr. Pfaller asked when he bought the property. Mr. Ardell responded that he
bought it in November of 2023. Mr. Pfaller asked Mr. Ardell to show the photo of how it looked
when he bought it from the aerial photos included in the staff report. Mr. Ardell said there was
no photo showing what it looked like when he bought it. Mr. Sonntag asked Mr. Ardell when he
first bought the property. Mr. Ardell replied in 2002. Mr. Sonntag noted that there was no 2002
photo, but the staff report aerial photo from 2014 shows the property with about 10 trucks but no
fill anywhere. Mr. Ardell said there should have been some fill somewhere. Mr. Sonntag
summarized that from the air photos between 2002- 2014 when Mr. Ardell owned the property
there may have been a just little gravel in one corner. Mr. Ardell confirmed that was true. Mr.
Sonntag then stated that in the 2019 aerial image there is again no gravel- the equipment is
extended but there was nothing else there. Mr. Ardell said that he didn’'t know when this picture
was taken in 2019, but that there was a lot of gravel hauled in during 2019. Mr. Sonntag asked
who hauled that gravel in. Mr. Ardell responded that the gravel was hauled in partially by him
and he believed some was hauled in by Kiel Sand and Gravel. Mr. Sonntag asked if he owned
the property then. Mr. Ardell stated that he did not own the property in 2019. Mr. Sonntag asked
when he sold the property. Mr. Ardell stated that he sold the property in 2009 or 2010. Mr.
Pfaller clarified the timeline by confirming that Mr. Ardell bought the property in 2002, sold it in
2009 and bought it back in 2023. Mr. Ardell confirmed that this was accurate. Mr. Pfaller noted
that in any case, the responsibility was his in owning or operating the property.

Mr. Harvey asked if the property Mr. Ardell bought in 2002 is the same and whole property that
he now owns in terms of the boundaries. Mr. Ardell stated that the boundaries changed a little
due to a road project because the round-a-bout in the road was not there originally. Mr. Harvey
confirmed that Mr. Ardell sold the property, bought it back, that the new area of fill is on that
area and no additional real estate was bought. Mr. Ardell confirmed that no additional real
estate property was bought. Mr. Sonntag asked from the time that he sold it to when he bought
if back if somebody else put a substantial amount of gravel on it when Mr. Ardell didn’t own it.
Mr. Ardell replied yes. Mr. Sonntag continued by noting that now that Mr. Ardell has the property
back, we see that the entire site is filled. Mr. Sonntag asked if when he bought the site back in
2023 if it looked like the 2022 air photo showed. Mr. Ardell said that no, it did not. He
elaborated that there was more filled in because every year it got filled in a little bit more. Mr.
Pfaller asked if the previous owner was doing this. Mr. Ardell stated that the previous owner was
doing the work through him as he was renting and using the property, which is why she sold it
back to him. Mr. Pfaller clarified that Mr. Ardell sold the property, but it was leased back to him
to use, so the responsibility for the property was his. Mr. Ardell responded, yes, to a point. Mr.
Pfaller asked to how much of a point, questioning that if it was an apartment and the renter was
trashing the place wouldn’t they be responsible. Mr. Ardell stated that he agreed, yes. Mr.
Sonntag asked during the time Mr. Ardell didn’t own the property if he still occupied it. Mr. Ardell
responded yes. Mr. Sonntag continued asking if during that time it was filled, and if Mr. Ardell
was part of the filling process of the property during that time? Mr. Ardell responded yes. Mr.
Sonntag then asked that after Mr. Ardell got the property back if he continued to fill it. Mr. Ardell
responded yes, for three or four weekends they filled.

Mr. Reenders asked Mr. Ardell, now that he has this notice, if he is opposed to getting this
permit after the fact or if there was a reason why he was against that. Mr. Ardell stated that it



would be a substantial cost, so it would be better to strip the fill off because it would take that
whole area he filled. Mr. Reenders asked if he had talked to civil engineer. Mr. Ardell stated that
he did talk to an attorney who asked a friend, Roger Miller, who said that he would need a
retention pond if they put up a building. Mr. Ardell felt that this lot is too small and he guessed
that an engineer would say that a retention pond would have to go in the lower corner. He
stated that it would probably take up the section he filled in, so they would be better off taking
the fill out and not paying an engineer which would be probably $15,000-$20,000. Mr. Pfaller
asked if anyone told Mr. Ardell at that point that he would need a permit to do that. Mr. Ardell
responded that this was after the county had already reached out about the permit. Mr. Sonntag
clarified with Mr. Ardell that he had filled less than an acre recently. Mr. Ardell confirmed that
yes, since he purchased it in 2023 he had filled less than an acre. Mr. Sonntag then asked if he
has filled more than an acre in the past, so he would have needed a permit in the past when
that occurred. Mr. Ardell stated that he thinks they need to look at the County Code. He stated
that he didn’t know that County Code existed, but that it says more than an acre from final
stabilization. He continued that from the time he owned it, there was not more than an acre of
land disturbed past final stabilization. He doesn’t think at any time there was more than acre
disturbed at one time.

Mr. Scheuerman interjected that this is cumulative, so it carries on whether it's over 15 years or
15 months. Mr. Pfaller added that all of that disturbance was still was still done by Mr. Ardell. Mr.
Ardell replied for the most part yes, but went on to say that there were a lot of properties in
Sheboygan where they have disturbed more than an acre of their property over the past 40
years. It would create an issue for a lot of property owners in this situation. Mr. Ardell believes
that would be overly broad and unconstitutional. Mr. Pfaller asked why would it be
unconstitutional? Mr. Ardell stated that if you’d just cut an acre of trees on your property, it
would be disturbance. Mr. Pfaller asked if anyone else had any questions.

Mr. Harvey noted that looking in the ordinance for the language Mr. Ardell is talking about, he
cannot find it. He stated that according to the ordinance, it applies after final stabilization to one
or more acres of land and sites less than one acre if they are part of a larger common land of
development unless the site is otherwise exempt. Mr. Harvey noted the definition of site in the
ordinance 75.03(74) states that site means the entire area included in legal description of the
land on which the land disturbing construction activity is proposed in the permit application.
Since it was one property throughout the couple of sales that were discussed, Mr. Harvey stated
that he was not sure where the notion would come from. He noted also that the erosion control
ordinance is not that old. Mr. Brault clarified that the ordinance was updated a few years ago,
but it was definitely in place at least the 14 years he has been in his position.

Attorney Del Ponte asked if there were any more questions for appellant. Mr. Ardell stated that
he does not think the county understands Chapter 75. He stated that according to 75.24 it says
that he was supposed to be served by certified mail, but he wasn’t.

Mr. Pfaller next invited the staff, Mr. Betry and Mr. Brault to come forward and speak. Mr. Betry
started by referring to the county code regarding a project that has over one acre of impervious
surfaces after final disturbance then the storm-water needs to be addressed. He stated that the
final opinion of the department is that an erosion control permit is needed and that a storm-
water management plan is needed and a better management process to address the storm
water is also needed as per 75.19 of the Erosion Control Stormwater Management Ordinance.

Mr. Pfaller asked Mr. Brault if he would like to speak. Mr. Brault noted that he did not have much
else to add. He stated that whether Mr. Ardell owned the property or not, there is air photo



evidence showing it more than an acre disturbed. He noted that all the air photos were taken in
spring except for most recent 2024 photo. Referencing the photos, he notes that the photos in
the staff report start in 2014 because we started to see equipment on the property in 2014, but
that we could go further back to look at older photos if needed. 75.17 (1)(c) states whether it's
an acres more, that runoff that exceeds the safe amount of the existing drainage facility- in this
case a nearby wetland-, and you can easily see from the air photo that it's going into the
wetland area and it looks like the farmer can’t do anything in his area of the property as he had
in the past. Mr. Brault continued that, as Mr. Betry had mentioned, an after the fact permit needs
to be applied for and then as far as the comment about taking away the ¥ acre of fill from last
year, there is still over an acre of disturbance from activity going back to 2019.

Mr. Pfaller asked Mr. Ardell if he would like to add anything else. Mr. Ardell noted that he did
not change any way that the drainage is going. Mr. Pfaller asked if the farmer ever planted that
swale? Mr. Ardell replied that he doesn’t know, but the swale has always been there. He added
he doesn’t know why he didn’t plant it stated that he himself could have planted that area even
with the channel in there. Mr. Ardell added that the water did not change at all, even though we
had heavier rainfall in spring the past few years. Mr. Ardell stated that even the county agrees.
Mr. Brault stated the county isn’t disputing that the drainage is different, but that the increased
impervious surface presents a need to treat the runoff for suspended solids before the runoff is
discharged into the wetland. Mr. Ardell questioned where he would need to be so he wouldn’t
need a permit. Mr. Brault responded that he needs one, and that there is no instance at this
point where he wouldn’t need to have permit. Mr. Ardell asked at what point the property
needed a permit. Mr. Pfaller responded when he started working on it. Mr. Ardell asked if he
needed it in February of 2024. Mr. Brault responded that he needed it in 2019 or whenever he
started filling. Mr. Ardell stated that he didn’t even own the property then. Mr. Brault stated that
didn’t matter as he did the filling and he bought the property now.

Mr. Sonntag asked the county to explain stabilization. Mr. Betry explained that stabilization was
the final grade that was usually seeded, and it meant that the sediment hitting the surface stays
there. He added that the air photos show that there is sedimentation abutting the wetland as it
did not stay in place. Mr. Pfaller asked if he would call what was coming through of the
limestone effluence. Mr. Brault responded that there are two parts to the ordinance: erosion
control, so during active construction a silt fence would have been required, and stormwater
control to treat total suspended solids before they discharge in to creeks, waterways, wetlands,
etc. Attorney Del Ponte clarified that there are two components, but it is still one permit. Mr.
Brault confirmed that to be true. Mr. Scheuerman questioned if stabilization would be where
design criteria is met. Therefore, it isn’t necessarily up to the property owner and it isn’t up to the
county to design something, but he would hire someone to do that. Mr. Brault confirmed that
generally a stormwater engineer is hired to come up with a plan and that generally the plan is
implemented with a stormwater pond often the first thing to go in so that it captures the
sediment during construction. Mr. Sonntag noted that looking at the aerial image from 2022,
there was an acre of disturbance at that time so, they should have had a stormwater
management plan in place by then. Mr. Sonntag asked if at that point they would have had to
put a stormwater pond in. Mr. Brault responded they would have needed a pond or some other
control measure. Mr. Sonntag asked if they continued to then still fill more if the pond would
have had to be redone to account for the greater size of disturbance. Mr. Brault responded that
usually when they design the site, they know how big it is going to be whether they do it all at
once or in phases, so they account for the size from the beginning. Mr. Sonntag stated that
removing the most recent fill that was placed wouldn’t be a solution because they still would
have needed a pond even before it was placed. Mr. Brault stated that he did not know exactly
how big it would need to be without a plan.



Mr. Harvey interject that as he understands it, if Mr. Ardell decided he was going to fill one acre
and would never fill any more- his plan was not to fill beyond that- he would be ok. However, as
soon as he went beyond that one acre he needed to go back and remove all the fill. Mr. Brault
stated that was a blanket statement. Mr. Harvey if wondering if Mr. Ardell could remove
everything and restore the site as an option if he can show that runoff intensity and suspended
particulates were the same as before. Mr. Brault replied that would be a first for the department
but it might be an option. Mr. Harvey stated that it might be cheapest solution. Mr. Brault replied
that the removal would be over an acre, so he would still need to get a permit. Mr. Harvey stated
that he would have to get a permit, but he wouldn’t have to get a retention pond. Mr. Brault
stated that he did not know how to answer that exactly at this point. Mr. Scheuerman inquired if
when a project is complete does the designer usually give a compliance report to the county
that is verified through an inspection process. Mr. Betry responded that the county is supposed
to be on side every 45 days to fill out a form supplied by the DNR, and then once the site is
finished, there is a maintenance agreement in place taken on by owner.

Mr. Pfaller asked if the DNR has had input on this. Mr. Brault replied that this is a case where
the state says you shall and the counties implements it. Mr. Reenders asked if the language in
this ordinance mimics that of that state’s. Mr. Brault explained that this is the model ordinance
that the state provides. Mr. Harvey stated that some townships in the county can choose to
have the DNR enforce and do not have to adopt an ordinance, so some have ordinances and
some don’t. Mr. Brault replied that in our county the only town that has their own ordinance is
the Town of Sheboygan, and their standards are likely stricter than the counties. He continued
that in an urban area, usually the area of disturbance that triggers a permit is much less than
one acre.

Mr. Ardell stated that the county’s ordinance is more stringent than the state’s ordinance. Mr.
Brault responded that Sheboygan County uses the model ordinance that the state provides. Mr.
Ardell said he believes the state only requires a retention pond if a building is put up. Mr. Pfaller
stated that for the DNR, every municipality and the county if something is impervious whether is
a roof or asphalt, it is considered the same. It is impervious surface and it needs to be drained
properly, if you put in concrete is has to be drained property without getting effluence stuck in
drainage areas. Attorney Del Ponte asked Mr. Ardell if he had anything further that he wanted to
add. Mr. Ardell stated that if disturbing this much property is an issue, then it should be a pretty
big issue for many property owners in the county. He added that the county wouldn’t tell him
how they even found out, just stating that it was an anonymous complaint and they the county
should have said something earlier. Mr. Pfaller interjected that it was his land and his
responsibility to find out what he needs to do. Mr. Ardell continued that the county hasn’t even
served him properly, so we shouldn’t even be here. He reiterated that according to Chapter
75.24, he should have been served by the county. He stated that he didn’t have too high of
hopes coming in here when people much more powerful than himself come before this board
and are unsuccessful.

Mr. Sonntag motioned to close the evidence portion of the hearing and Mr. Scheuerman
seconded the motion. The motion carried with no opposition.

Attorney Del Ponte reminded the board that they will be focused on this property and this
particular appeal of Mr. Ardell’s disagreement with the counties determination that he needs to
apply for an after the fact permit for erosion and stormwater control. She advised the board to
look at the sections of the ordinance highlighted in Mr. Ardell’s application, the county letters
and places in the ordinance that indicate where the ordinance applies. This includes 75.07



(1)(a) which provides the applicability of erosion control, similar section (b) dealing with
stormwater, 75.17 (1)(a), and 75.03 which defines final stabilization (23) and land disturbing
construction activity (36). She advised that the board can decide if and how the ordinance
applies to this case.

Mr. Pfaller asked the board members for their thoughts on the case

Mr. Scheuerman stated that what he sees is a gravel parking lot and that he hasn’t detected
anything that the county has over-stepped. The property is over an acre, it is considered
impervious and even a layman can see where there is runoff from the impervious surface
cutting across an adjacent property. He stated that he can see the issues that the county has
stated are correct.

Mr. Reenders stated that he had similar thoughts to Mr. Scheuerman. He stated that this is
public information, the ordinances are no secret, so it is unfortunate that Mr. Ardell did not have
the permit before-hand. He stated that it was his understanding though that there isn’t a penalty,
the county is just asking him to make it compliant now.

Mr. Harvey added that it does happen that people disturb their land and they don’t understand
that they need a permit and then there is some sort of remedial activity that has to follow up in
order to make it right with the county and this is one of those cases. In this case we are talking
about a very large site and to restore it or bring it into compliance will be a big deal, but | do not
see a way around it. He concluded that there is not a misinterpretation, requirements were not
met and they need to be met.

Mr. Sonntag stated that the property in general, since it never had a permit, he doesn’t believe
that stabilization applies. He stated that it is very common for people to not apply for the proper
permits. Mr. Ardell’'s project was a multi-phase project. He stated that whether Mr. Ardell was
the owner or the user of the property he controlled the filling and that he would be the
responsible party. Mr. Sonntag added that you should never ask a friend or a contractor if a
permit is needed. He stated that the county is not over-stepping and he agrees with their
decision.

Mr. Pfaller stated that he did not have anything to add and that the other board members had
covered the valid points.

Attorney Del Ponte paraphrased that what she was hearing from the board is that the ordinance
applies to disturbance over one acre whether the disturbance is over time or all at once. Mr.
Pfaller confirmed that was correct.

Mr. Sonntag motioned that the county acted appropriately and upholds that the county’s
determination outlined in the May 23, 2024 letter to Mr. Ardell that a permit is needed. Motion
seconded by Mr. Scheuerman. Motion carried with no opposition.

Mr. Ardell asked how long he has to appeal the decision. Attorney Del Ponte answered that a
decision letter will be mailed to him instructing on the timeline for appeal.

Mr. Sonntag motioned to close the public hearing. Mr. Reenders seconded the motion. Motion
carried with no opposition.



Election of Officers

Mr. Pfaller requested nominations for Chairperson. Mr. Sonntag made a motion to nominate Ed
Harvey for the new Chairperson. Motion seconded by Mr. Born. Motion carried with no
opposition. Ed Harvey was elected Chairperson for the next year.

Mr. Pfaller requested nominations for Secretary. Mr. Scheuerman made a motion to nominate
Ken Sonntag for Secretary. Motion seconded by Mr. Reenders. Motion carried with no opposition.
Ken Sonntag was elected Secretary for the next year.

Mr. Pfaller requested nominations for Vice-Chairperson. Mr. Sonntag made a motion to nominate
Pete Scheuerman for Vice-Chairperson. Motion seconded by Mr. Pfaller. Motion carried with no
opposition. Pete Scheuerman was elected Vice-Chairperson for the next year.

Approval of 2024-2025 Calendar. Mr. Sonntag motioned to approve the 2024-2025 Calendar.
Motion seconded by Mr. Scheuerman. Motion carries with no opposition.

Mr. Sonntag made a motion to adjourn. Motion seconded by Mr. Pfaller. Motion carried with no
opposition.

Mark Pfaller, Chairman Sharon Harvey, Recording Secretary



