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SHEBOYGAN COUNTY BOARD OF ADJUSTMENTS MINUTES 
 

Administration Building 
508 New York Avenue 

Sheboygan WI 
 

March 19, 2014         Called to Order:  1:06 PM                       Adjourned:  2:30 PM  
 
MEMBERS PRESENT: Mark Pfaller, David Gartman, Ken Moehring, Joseph Stodolka 
 

MEMBERS ABSENT:  Eugene Blindauer 
 
ALSO PRESENT: Board First Alternate Jerry Rosche, Board Second Alternate Scott 

Miller, Kay Lorenz, Kathryn Fabian, Matt Mrochinski, Attorney 
Crystal Fieber (representing the Board), Attorney James Hughes 
(representing the applicant), David Balz, and Victor Erickson 

 
Chairperson Pfaller called the meeting to order and called the roll.  First Alternate Jerry Rosche 
was seated in the absence of Eugene Blindauer.   
 
Kay Lorenz verified that the agenda was posted on March 10, 2014 at 3:30 PM in compliance 
with the open meeting law.  
 
Mr. Stodolka made a motion to approve the minutes of the January 15, 2014 Board of 
Adjustments meeting.  Motion seconded by Mr. Moehring.  Motion carried.   
   
There were no public comments regarding non-agenda items.   
 
Mr. Pfaller opened the hearing for the variance request of David and Karrie Balz, Case# V-14-
01-F for an after-the-fact variance to the 75 foot structure setback from the ordinary high water 
mark for the detached garage located across the street from W5579 Wehmeyer Street on a 
parcel of land located between the ordinary high water mark of Little Elkhart Lake and 
Wehmeyer Street, Section 34, Town of Rhine, development failing to meet the requirements of 
Section 72.15(1)(a) of the Sheboygan County Shoreland Ordinance. 
 
Mr. Pfaller called Attorney James Hughes, David Balz and Victor Erickson forward to provide 
testimony.   
 
Mr. Pfaller provided an overview of the procedures for the hearing and asked the applicant if he 
understood the legal standards for a variance.  
 
Mr. Pfaller opened the hearing and reviewed the items of correspondence with Attorney Hughes 
to confirm he had received and read them:  Variance request and photographs; October 10, 
2013 letter from Matt Mrochinski (did not have this letter, but not necessary to be read out loud 
per Attorney Hughes); October 21, 2013 letter from Matt Mrochinski; January 14, 2014 letter 
from Matt Mrochinski with accompanying site visit notes from October 4, 2013, October 30, 
2013 and January 10, 2014; the Department’s Staff report dated March 10, 2014; a March 14, 
2014 letter from Mr. Dale Rezabek from the Wisconsin Department of Natural Resources; a 
March 15, 2014 letter from Board of Adjustments member Eugene Blindauer; and a March 18, 
2014 email from Town of Rhine Attorney Paul Dirkse.     
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Mr. Pfaller asked for comments from the Board members regarding the site visit on Saturday, 
March 15, 2014 at 9:00 A.M.:  

 Mr. Rosche stated the garage is right next to the lakeshore and is probably the flattest 
parcel in the area.  Everything to the south slopes up hill.  The lot line isn’t far from the 
house where Mr. Balz lives.  The neighbor next door has a garage under the house. 

 Mr. Stodolka noted there was an old run down structure that was apparently used as a 
garage. It was in a state of partial repair, but in need of substantial repair.  He has 
questions about the electrical lines.  Based on reports and his observation there were no 
building permits.  He questions whether the structure is unsafe as it exists now, and was 
surprised how close the structure was to the water’s edge.   

 Mr. Moehring stated he noted a building in much need of repair.  He questions whether it 
is a permanent structure. There is no concrete floor under it or a foundation.  It’s very 
close to the lake. Putting a new coating on it would to improve its appearance.  He 
questions the ownership of the property. 

 Mr. Gartman stated his observations were similar.  He was amazed how close the 
garage was to the water. The fragile structure looked like something that was beyond 
restoration. Regarding the spirit of the ordinance, he understands there’s a point where 
the 50% rule comes in.   

 Mr. Pfaller stated he had much of the same observations. 
 
Mr. Pfaller asked David Balz, Attorney Hughes and Mr. Balz’ father-in-law, Victor Erickson, to 
provide testimony. Attorney Hughes stated that Mr. Erickson has lived in the house next door to 
David and Karrie Balz for about 60 years and used to own the Balz property.  David Balz bought 
the property after leasing it from Mr. Erickson for ten years.  Attorney Hughes stated that based 
on the reports and listening to members of the Board, ownership has arisen as a problem and 
he wished to address that.  He posed a number of questions to Mr. Erickson.  Mr. Erickson 
stated he has lived in the property next to David Balz for probably 50 years, since the early 
1960’s. He bought the property that David Balz now owns through a Sheriff’s auction. The 
garage that is the subject of the request for the variance was already there.  He said it’s been 
there as long as he can remember and he’s been living out there since he was 16.  When he 
purchased the property through the Sheriff’s auction, it was his understanding that he received 
the garage with it.  Since purchasing the property, Mr. Erickson stated the garage has been 
used exclusively by the owners/occupants of the home. Mr. Erickson stated he owned the 
property for approximately ten years.  It was during that time that David Balz rented the property 
from him.  During that time, Mr. Erickson stated he made some improvements to the garage.  
Mr. Erickson sold the property to David and Karrie Balz just under 20 years ago (it will be 20 
years in November 2014).  Attorney Hughes clarified that, during the 30 year period that Mr. 
Erickson was involved with this property either as an owner or living next door to his son-in-law 
who now owns the property, the garage was always reserved for the exclusive use of the owner 
or the occupant of David Balz’ house.   
 
Attorney Hughes posed a number of questions to David Balz. David stated he purchased the 
house on the property that is the subject of the variance in November 1994 (just short of 20 
years ago).  He rented the property for 10 years prior to the purchase.  He has occupied and/or 
owned the property for a period of almost 30 years now.  During that time, his family exclusively 
used the garage.  Nobody else used it.  It was his understanding he owned the garage.  No one 
else has ever sought to use the garage or has claimed they are entitled to the ownership of the 
land where the garage is located or the garage itself.  David Balz stated he has paid taxes on 
the garage since 1994. Victor Erickson interjected that there is a maintenance payment of 
$200/year for the lake because they have lake frontage.  David Balz is asking for a variance to 
continue to have a garage where it is located.  His plan if this variance is granted is to continue 
with maintenance or repairs to the garage.  Mr. Balz explained the garage was unusable—he 
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couldn’t open the service or garage doors.  He wanted to straighten it out.  There were railroad 
ties under it for the foundation that had rotted.  He replaced those and raised it up.  He would 
like to add steel siding and a steel roof.  David Balz feels it’s possible to reclaim or renovate the 
garage and he’d like the opportunity to do so.  He doesn’t see any alternative for a different 
location on his property to build a garage. The structure is a one-car garage approximately 17’ x 
20’.   
 
Attorney Hughes spoke about ownership.  He stated it’s clear that Mr. Balz owns the land under 
the garage by adverse possession.  He followed by saying in the State of Wisconsin, all you 
have to do is maintain an open, notorious, and exclusive possession for 20 years and you own 
that property.  That garage has been there for much longer than that.  He added you can also 
tack on the possession periods of respective owners—adding these two together total 30 years, 
and it’s contradictory for the Board to indicate they are unsure whether he owns the property 
and at the same time taxing him for the property.  He stated the Board should resolve the issue 
of the variance today regardless of the dispute about the ownership because it is clear Mr. Balz 
owns the property by adverse possession.  He continued by saying if the Board decides not to 
do that, then the Board is telling Mr. Balz he has to file a law suit in court for get quiet title by 
adverse possession and that adds to the delays in Mr. Balz’ expenses.  Attorney Hughes added 
that is unreasonable because there is no one else who is currently claiming ownership to that 
property, nor have they for 60 years.       
 
Attorney Fieber stated she agrees there is potential for an adverse possession claim.  If the 
Board has received written or oral comments from neighbors it would be appropriate to bring 
those up so Mr. Balz has an opportunity to address those comments. In terms of adverse 
possession, there is potential for him to make a claim in Circuit Court and to get quiet title to that 
property.  The role of the Board of Adjustments is not to determine whether or not Mr. Balz has 
met the standard for adverse possession. When the Board is going through the legal standards, 
the Board will need to determine if there is an unnecessary hardship on the property owner.  
Attorney Hughes, Mr. Balz, and Mr. Erickson have provided testimony of facts they want you to 
consider in proving to your satisfaction that Mr. Balz is the property owner and the proper 
applicant to make this variance request.  If the Board finds that, for purposes of this variance 
request, they consider Mr. Balz the property owner, the Board isn’t giving him title to the 
property by granting the variance.   
 
Mr. Pfaller asked whether the property is taxed as a certain section by the Town of Rhine as Mr. 
Balz’ property, or is the entire Lot 86 taxed jointly by the Schwaller subdivision as a whole.  
Attorney Fieber reminded the Board their findings will not confer title to the property. The Board 
needs to determine if the four criteria for the variance are met. The Board must consider 
property ownership as part of that because the first criteria requires that unnecessary hardship 
on the property owner be identified.  If the Board doesn’t have what they consider to be the 
property owner in front of them, they won’t be able to find that first criteria as being met.   
 
Mr. Pfaller asked Mr. Matt Mrochinski, Code Administrator with the County Planning & 
Conservation Department, to come forward to provide testimony.  Mr. Mrochinski answered 
questions from the Board’s onsite observations.  Regarding the 50% limit, the current Shoreland 
Ordinance doesn’t place a dollar limit on the amount of improvements that can be made to a 
non-conforming structure.  The department refers to substantial improvement in the ordinance 
to determine when work on a non-conforming structure is a repair or whether it constitutes a 
new construction—essentially a new structure. They use the cost of materials and labor for 
improvements to determine if it constitutes a repair (less than 50%).  If it’s 50% or more, they 
view it as a new structure.   
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Mr. Stodolka stated in the Shoreland Ordinance, 72.31(60) defines substantial improvement and 
discusses costs which equals or exceeds 50%, and there is an exception listed. Does this 
appeal fall within that exception, and if so, is a variance needed?  Mr. Mrochinski clarified “safe 
living conditions” would apply to a principal living structure/dwelling vs. a garage.   
 
Mr. Mrochinski noted the garage was built long before the Department was created in 1969, 
long before shoreland zoning.  The subdivision was platted in 1923.  There is limited knowledge 
of Lot 86.  Tax records show an ID number of “99” which indicates ownership is unkown for that 
parcel.    
 
Mr. Gartman asked if reconstruction is in the spirit of the new ordinance.  Mr. Mrochinski stated 
the spirit and intent of the ordinance hasn’t changed.  From a staff perspective, the garage has 
always been there.  The Department doesn’t feel there is a negative impact on the spirit and 
intent.  There will always be something there, whether a garage vs. trailers vs. vehicles.   
 
Mr. Gartman asked about percentage of impermeable surface. Is that percentage of any impact 
to a reconstruction?  Mr. Mrochinski indicated the ordinance sets limits on that part of the 
property within 300’ of the ordinary high water mark.  With respect to existing development, the 
ordinance allows you to keep what you have.  Because the garage wasn’t being expanded, the 
Department didn’t calculate impervious surface.   
 
Mr. Stodolka stated the State Code makes another exception for repairs/reconstruction in the 
event of flood, fire, vandalism after October 14, 1997.  Was any of that ever brought up by the 
owners regarding why they were pursuing this reconstruction?  Mr. Mrochinski answered that 
other than the dilapidated condition of the structure, no.  Mr. Stodolka stated it was mentioned in 
testimony earlier that at one time the property was flooded and that’s what the owner was 
repairing.  Mr. Mrochinski stated he is not convinced the current condition of the garage was 
due to a one-time event.   
 
Mr. Gartman asked the applicant what he stored in the garage the past years.  Mr. Balz stated 
his boat, fishing equipment, tools, and a four wheeler.  He did remove his workbench.  He used 
it for his car when the garage door was operating properly.  Mr. Gartman indicated his biggest 
struggle was with the hardship relating to having a garage to store things in vs. having a garage 
for a car.   
 
Mr. Moehring asked what the intended timeline is to finish the garage if the variance is granted. 
Mr. Balz stated as soon as possible once permits are received.   
 
Mr. Stodolka asked about the issue of the one-time occurrence.  When was the last time the 
garage was flooded?  Mr. Balz stated that was a while ago. Mr. Stodolka asked if Mr. Balz has 
talked to the Town of Rhine about getting a building permit.  Mr. Balz replied they had done so 
after Mr. Mrochinski’s visit, and someone came out to look at the garage, but he knew he 
needed to approach this Board first, so he hasn’t pursued the Town permit further.  Mr. Stodolka 
asked if Mr. Balz has continued to store things in the garage, and has not abandoned the 
structure. Mr. Balz confirmed that was correct.     
 
Mr. Rosche indicated his questions have been answered.   
 
Mr. Pfaller asked Mr. Balz if this is his full-time residence.  Mr. Balz stated it was and has been 
since he purchased the property.     
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Mr. Pfaller polled the Board regarding any interest in going in to Closed Session.  All members 
stated no. 
 
There being no further comments, Mr. Pfaller closed the Public Hearing at 2:03 p.m. 
 
Deliberation:   
 
Unnecessary Hardship: 
Mr. Stodolka made a motion there was an undue hardship in this case as far as literal 
enforcement of the ordinance given that it is a reconstruction variance and not a use 
variance.  Motion seconded by Mr. Rosche. Discussion ensued.  David Gartman – Asked Mr. 
Stodolka to elaborate further regarding the use vs. reconstruction.  Mr. Stodolka stated that from 
what he understands from the documents, he doesn’t look at this as a use variance, but as a 
variance for the reconstruction.  He stated it isn’t as if Mr. Balz is applying to request to build a 
garage on a piece of property or add a room addition.  This is an existing structure and it would 
be an undue hardship to not be allowed to finish repairing the garage up to a standard that 
would make it safe.  Mr. Moehring – There is a hardship that goes with the property as far as the 
amount of money it’ll take to remodel the garage and make it stable. In that respect, there is a 
hardship.  Ownership is not an issue of ours.  Mr. Rosche – There is an unnecessary hardship. 
The building is aging and along with that there is deterioration. At one point you’re either going 
to fix it or go the other way with it.  It is at a point that it could be brought back to usable 
condition.  Mr. Gartman - Is the base foundation being removed and most of the old structure 
will be gone?  He has reservations if the reconstruction will make it more like a new structure.  
Mr. Stodolka – He stated the variance being granted allows for reconstruction.  If the 
reconstruction permitting process requires substantial other changes, such as digging a 
foundation and making major changes in the property and slope, then that would be outside the 
scope of this variance. The variance should be conditioned on the fact that it’s being granted to 
the users of the land/structure, specifically, and there is in no way a determination as to the 
legal owner of the land. 
 
Mr. Stodolka made a motion to amend the original motion to add that if a variance is 
granted as applies to the hardship, it be conditioned that it is granted to the users of the 
land/structure and is in no way is a determination of legal ownership of the land.  Motion 
seconded by Mr. Rosche.  Discussion ensued.  Attorney Fieber commented this could be a 
condition of the variance and this motion. In the event that at some point there is a 
determination of legal ownership and it is not Mr. Balz, this Board’s intent of the variance would 
cease to allow the continued use of the property and the variance would not be granted.  Mr. 
Gartman asked for a definition of “reconstruction” in the original motion.  Attorney Fieber 
interjected she understands that Mr. Gartman doesn’t want this garage to be torn down and built 
back up.  She indicated that David Balz is here today regarding an “area” variance—permission 
to build within that setback line the shoreland zoning ordinance establishes. The 
“reconstruction” language in the original motion could be eliminated and the Board could put 
limitations on what they would allow regarding rehabilitating the building.  A condition not 
allowing a change of the slope or the installation of a foundation could be included.   
Understanding this is technically an “area” variance, Mr. Stodolka made a motion to withdraw 
his original motion.  Motion seconded by Mr. Rosche.   Motion carried unanimously. 
 
Mr. Stodolka made a motion that it is an unnecessary hardship for the applicants in that 
it would unreasonably prevent them from using the property for the permitted purpose 
and would render conformity with the restrictions unnecessarily burdensome.  In 
addition, if granted, the motion will include two conditions:  1) The variance is granted to 
the users of the land/structure and is in no way a determination of who is the legal owner 
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of the land, and 2) The variance will be restricted in that it cannot result in a total 
reconstruction of the structure and any significant reconstruction of the structure would 
be subject to review by the County Planning & Conservation Department.  Motion 
seconded by Mr. Gartman.  Discussion ensued.  Mr. Pfaller is in agreement with the new motion 
and asked Attorney Fieber if she was comfortable.  She agreed. Mr. Gartman is in agreement 
with the motion.  Mr. Moehring asked if it should be included that the footprint couldn’t change.  
Mr. Roesche had nothing more to add.   
ROLL CALL VOTE:  Mr. Gartman – yes, Mr. Moehring – yes, Mr. Stodolka – yes, Mr. Rosche – 
yes, Mr. Pfaller – yes.  Motion carried.   
 
Spirit of the Ordinance: 
Mr. Stodolka made a motion that the variance observes the spirit of the ordinance.  
Motion seconded by Mr. Moehring.  Discussion ensued.  Mr. Stodolka stated the spirit of the 
ordinance wants to allow repairs and reconstruction that fit within reasonable parameters and 
the granting of this area variance would be appropriate with conditions.  Mr. Moehring stated if 
granted this will improve the look of the shoreline. Mr. Gartman stated it is within the proper 
parameters.  Mr. Rosche indicated this is the way to go. 
ROLL CALL VOTE:  Mr. Rosche – yes, Mr. Stodolka – yes, Mr. Moehring – yes, Mr. Gartman – 
yes, Mr. Pfaller – yes.  Motion carried. 
 
Substantial Justice: 
Mr. Stodolka made a motion that substantial justice will be done.  The structure in 
question is in very bad repair and it would be a disservice to prevent a long-established 
use of the property to be terminated by denying this variance.  Motion seconded by Mr. 
Gartman.  Discussion ensued.  Mr. Moehing stated the only thing that is in question is the high 
dollar amount it’ll take to reconstruct the building and by allowing this variance we allow them to 
make the necessary improvements to make the building safe.  No other comments. 
ROLL CALL VOTE:  Mr. Rosche – yes, Mr. Stodolka – yes, Mr. Moehring – yes, Mr. Gartman – 
yes, Mr. Pfaller – yes.  Motion carried. 
 
Not contrary to public interest: 
Mr. Stodolka made a motion that granting the variance is not contrary to the public 
interest at this time considering the long term use of this structure at the location. He 
further stated the public interest is best served by this structure being removed as it was built 
without a permit right next to the water. However, considering it has been so long in place and 
so long in use, he feels granting the variance with the appropriate conditions would not be 
contrary to the public interest.  Motion seconded by Mr. Rosche.  There was no further 
discussion. 
ROLL CALL VOTE:  Mr. Gartman – yes, Mr. Moehring – yes, Mr. Stodolka – yes, with the 
appropriate conditions, Mr. Rosche – yes, Mr. Pfaller – yes. 
 
Variance is granted.     
 
 
Mr. Stodolka made a motion to adjourn.  Motion seconded by Mr. Gartman. Motion carried.   
 
 
___________________________ 
Kay Lorenz       Eugene Blindauer 
Recording Secretary      Board Secretary 
 
 


